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In tin: i'nliid Shitcs Ciiciiil ('niirf of Apjfals for the Ninth

Circuit.

HUGH MADDEN and WILLIAM \

DONOHUE,
Appellants,!

vs.

JENNIE 0. Mckenzie,

Respondent.

Order Extending Return Day.

Now, on this 8th day of June, 1905, the above-entitled

cause coming on to be heard before the Judge of the

District Court for the Territory of Alaska, Third Divi-

sion, at Fairbanks, Alaska, upon the petition of the

appellants, appearing by their counsel, Messrs. Olay-

I'.ool, Stevens, Kellum & Cowles, and the respondent,

Jennie 0. McKenzie, appearing by her counsel, Messrs.

McGinn & Sullivan, the said appellants request an order

extending the time within which to docket said cause

and to file the record thereof with the clerk of the

United States Circuit Court of Appeals for the Ninth

Circuit, and show that the same is necessary by reason

of the great distance, slow and uncertain communica-

tion between said Fairbanks, Alaska, and the city of

San Francisco, California; and the said Judge of said

court, upon hearing the said motion, and being fully

advised in tlie premises, and considering that good

cause has been shown for the granting of the same.
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It is hereby ordered tliat tlie time within which the

said appellants shall docket said cause on appeal and

the return day named in the citation issued by this

court be enlarged and extended to and including the

1st day of August, 1005.

JAMES WICKERSHAM,

Judge of the District Court for Territory of Alaska,

Third Division.

Due service of the within order and receipt of a copy

thereof is hereby admitie<l this S day of June, 1905.

McGinn & sulliyan,

Attorneys for Respondent Jennie C. McKenzie.

[Endorsed] : No. 1227. United States Circuit Court

of Appeals, for the Ninth Circuit. Hugh Madden et al.

vs. Jennie C. McKenzie. Order Extending Return Day.

!• lied Aug. 7, 1905. F. D. Monckton, Clerk.

Ill Ihv I'liilcd States Ciicnil Coiirl of Apprals for the Ninth

Circuit.

IlUCni MADDEN and WILLIAM

DONOIIUE, i

Appellants,

;.

I

JENNIE C. ^fcKENZIE,
]

Respondent.
'

Further Order Extending Return Day.

Now, on this first day of August, A. D. 1905, the above-

entitled cause coming on to be heard before the Judge
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of the District Court for the Territory of Alaska, Third

Division, at Fairbanks, Alaska, ii])on the petition of

the appellants, appearino- by their counsel ^Eessrs. Clay-

pool, Stevens, Kellnm and C'owles, and the respondent,

Jennie C McKenzie, appearing by her counsel Messrs.

^IcGinn and Sullivan, the said appellants request an

order to further extend the time within which to docket

said cause, and to file the record thereof with the clerk

of the United States Circuit Court of Appeals for the

Ninth Circuit, at San Francisco, State of California,

and show that the same is necessary by reason of the

great distance and uncertain communication between

the town of Fairbanks, Alaska, and the said city of San

Francisco, California, and that due diligence has been

used upon the part of appellants to docket said case

within the time heretofore allowed, to wit, August 1,

A. D. 1905; and tlie said Judge of said District Court,

upon hearing the said motion, and being fully advised

in the premises, and considering that good cause has

been shown for the granting of the same, and no ob-

jection being made by counsel for the respondent:

It is hereby ordered that the time within which the

said appellants shall docket said cause on appeal and

the return day required in the citation issued by this

Court, and in the order heretofore made extending the

return day, be enlarged and extended to and including

the first day of September, A. D. 1905.

JAMES WICKERSnA:M,
Judge of the District Court for the Territory of Alaska,

Third Division.
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Service of the foregoing order admitted, and the re-

ceipt of a copy thereof acknowledged this first day of

Augnst, A. D. 1005.

McGIXN & SULLIVAN,
Attorneys for Respondent.

[Endorsed]: 1227. In tlte United States Circuit Court

of Appeals, for the Ninth Circuit. Hugh Gladden and

William Donohue vs. Jennie C. McKenzie. Further Or-

der Extending Return Day. Filed Aug. 29, 1905. F.

1). Monckton, Clerk.

In the District Comi for Territori/ of Maftl-a, Third Division.

JENNIE C. McKENZIE,

Plaintiff,
j

vs. /

V

>

IlUOn ^lADDEN and NVILLIAM

DONAHUE,
j

Defendants.

'

Stipulation as to Printing.

It is liereby stipulated and agreed that in the print-

ing of the record herein for consideration of the court

on appeal, that the title of the court and cause in full

on all papers shall be ouiitted, excepting the first page,

and insert in tlie place and stead thereof "////r of coiirl

and canse."'

Dated this Stli day of July, 1905.

,^IcGINN & SULLIVAN,
Attorneys for Plaintiff.

CLAYPOOL, STEVENS, KELLUM & COWLES,
Attorneys for Defendants.
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[Endorsed]: No. 1227. United States Circuit Court

of Appeals, for tlie Ninth Circuit. ITuo-h ^Madden et al.

vs. Jennie C. ]McKenzie. Stipulation IJelutive to Print-

ing Record. Filed Aug. 7, 1905, F. D. Monckton, Clerk.

United States of America,

Territory of Alaska,
J>
To wit:

Third Division.

At a special term of the District Court for the Terri-

torj of Alaska, Third Division, begun and held at the

courthouse in the town of Fairbanks, Alaska, on the

tOth day of April, and being the first day of June in

the A'ear of our Lord one thousand nine hundred and

five, and within the said terin. Present: The Honorable

JAMES WICKERSHAM, District Judge. Among other

things were the following proceedings, to w^it:

/// the District Court for Tcrritori/ of Alaska, Third Division.

JENNIE C. McKENZIE,

Plaintiff,

iVS.

No. 315.

HUGH MADDEN and WILLIAMi

DONOHUE,
Defendants.

Complaint.

Plaintiff, for cause of suit against the above-named

defendants, complains and alleges:
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I.

That on the 2'3d day of September, 190i, plaintiff and

the defendants entered into an agreement in writing

wherein and whereby the said defendants, for and in

consideration of a monthly rental to be paid by the

plaintiff to the defendants, as in said agreement in writ-

ing set forth, did lease, demise and let unto the plaintiff

for a term to expire one year from the 23d day of Sep-

tember, 1904, to wit, on the 23d day of September, 1905,

with the privilege of a renewal for a like term upon

the same conditions, the following described property,

to wit:

All of the second story of the building known as the

Madden Hotel, consisting of 19 rooms, situated on the

easterly one-half of Lot 14, in Block One, east, facing

and abutting Front Street and extending in a southerly

direction towards Second Avenue, a distance of 110

feet, and no more. Which said agreement in writing-

is in words and figures as follows, to wit:

"This indenture, made this 23d day of September, A.

D. 1904, witnesseth:

That Hugh Madden and William Donahue of Fair-

banks, Alaska, lessors, do hereby lease, demise and let

unto Jennie C. McKenzie, of said city and District,

lessee, the following described premises, to wit:

All of the second story of the building known as the

"Madden House," consisting of nineteen rooms, situate

on the easterly one-half [V) of Lot Four (4) in block One

(1) east, facing and abutting Front Street, and extend-
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iug iu a .southerly dir^'ction toward Second Avenue, a

distance of one luindred and ten (110) feet, and no more.

To have and to hold for the term of one (1) year, to

wit, from the 23d day of September, 1904, tx) the 23d

day of September, 1905, with the privilege of leasing

the same for another year upon the same terms, if the

i<aid lessors Hugh Madden and William Donahue, are

then the owners of said building, yielding and paying

therefor the rent of twenty-four hundred dollars

(12400.00) lawful money of the United States of America,

as follows: Two hundred dollars (f200.00) on the 23d day

of each and every month during said term in advance;

and the said lessee promises to pay said rent in such

lawful money, as follows, to wit, the sum of two hun-

dred dollars (.|200.00) monthly in advance; and to quit

and deliver up the premises to the lessors or their agent

or attorney, peaceably and quietly at the end of the

term, in as good order and condition, reasonable use

and wear thereof and damage by the elements excepted,

are now or may be put into, and to pay the rent as

above stated during the term; also the rent as above

stated for such further time as the lessee may hold the

same; and not to make or suffer any v aste thereof, nor

permit any person or persons to improve the same or

make or suffer any alteration therein without the ap-

probation of the lessors thereto in writing having been

first obtained; and that the lessors or their agent may

enter to view and make improvements, and to expel the

lessee if she shall fail to pay the rent as aforesaid or

to make or suffer any strip or waste thereof;



8 ITiKjh Madden and William Donohiie

Aucl it is further agreed between the parties hereto

that as a part of the consideration for this lease, the said

Jennie C. McKenzie is to furnish a furnace and all neces-

sary apparatus and fixings suifuient and necessary to

heat the Avhole of said building, the said lessors agree-

ing to put the same in working condition and to pay all

the expenses thereof, and to furnish all fuel necessary

for heating said building during the said term.

And it is further agreed between the parties hereto

that in case of the sale of the said building or premises

by the lessors, that upon thirty (30) days' notice to quit

by the said lessors to the said lessee, in writing, then

this lease shall immediately become void, and the said

lessee shall vacate the said premises at the end of said

thirty days; and should default be made in the payment

of any portion of said rent when due and for fhree (3)

days thereafter, the said lessors, their agent, or attor-

ney, may re-enter and take possession, and at their op-

tion terminate this lease.

In witness whereof said parties have hereunto set

their hands and seals the day and year first above writ-

ten.

uSd) HUOH MADDEN.

WILLIAM E. DONOHUE.

JENNIE C. McKENZIE.

In the presence of:

M. L. SI'LLIVAN.

EDGAR WICKERSHAM.
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United Stales of Anu'i-iea, 1

District of Alaska. J

This is to certify lliat before liie, >L L. Sullivan, a

notary public in and foi- the District of Alaska, dnl}^

commissioned and sworn, personally came Hngh Mad-

den, William Donahue and —— McKenzie, to me

known to be the individuals described in, and who exe-

cuted the foregoing lease, and acknowledged to me that

they executed the same freely and voluntarily for the

uses and purposes therein set forth.

Witness my hand and olticial seal this 2od day of

September, 190t.

[Notarial Seal] (Sd) M. L. SULLIVAN,

Notary I'ublic in and for the District of Alaska.

II.

That immediately upon the execution of said agree-

ment of sale the plaintiff entered into the possession of

said property above described, and ever since said time

has been and now is eutith^d to the possession of the

same; that ever since said 23d day of September, 1904,

the plaintiff has been in possession of said property,

save and except that on the 29th day of May, 1905, the

defendants herein, and while the plaintiff was in the

quiet and peaceable enjoyment of said premises, wrong-

fully and unlawfully and by force and violence and by

threats of force and violence ejected and ousted the

plaintiff from the possession of the same.
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III.

That the plaintiff lierein lias in all rospects complied

Avith said agreement and Avitli each and all of the con-

ditions thereof, and has ])aid the iustallnients of rent,

therein specified upon the P.Sd day of each and every

month, since said lease was executed, and on the 28d

day of May, 1905, the plaintiff paid to the defendants

the sum of two hundred dollars (f200.00), being- the rent

in advance for said premise's for the mor-th ending June

23d, 11)05, and the said defendants did receive and ac-

cept said money in full payment of the rent for the

month to expire on the 23d day of June, 1905, and gave

their receipt therefor.

IV.

That on the 29th day of :May, 1905, and while the

lilaintiff herein w;!s in the (]uiet and peaceable posses-

sion of tlie property herein described, under an<l by

virtue of the lease aforesaid, tlie defendants herein,

without tli.e consent and again>:t the protest of this

plaintiff, did v^Tongfully ana unlawfully and hy force

and with threats of force and violence, oust and eject

the plaintiff from the i)ossessi(m of said premises, and

ever since said time have and do now wrongfully, un-

lawfully and forcibly withhold the possession of said

ju'emises from the plaintiff, and do threaten and assert

that the lease herein described is terminated and for-

feited, and that tlje plaintiff shall not be permitted to

again enter upon or be permitted to continue in the pos-

session of said premises.



r-s'. Jrnitic (\ McKm.zir. 11

V.

That ihv defoiulants and caoli and botli of tlicni, are

insolvent and unable to resjiond in di'niai;es In anj sum

whatsoever tliat niight be recovered by the plaintiff

against the defendants, by reason of the aets aforesaid.

And unless an order of this Honorable Court is made

restraining and prohibiting the defendants and each of

them and all persons elainiiug by, through or under

them, from goiug upon and withholding the possession

of said premises, from this plaintiff, and unless an order

of this Honorable Court is made restoring the plaintiff'

to her said possession, the plaiutitf Avill suffer great and

irreparable loss and injury.

Vil.

That the plaintiff' has no plain, adequate or speedy

remedy- at law.

VII.

That by reason of the acts aforesaid the plaintiff has

been damaged in the sum of five hundred dollars

($500.00).

Wherefore the plaintiff' prays a decree of this Honor-

able Court ordering and adjudging:

(1) That the plaintiff is entitled to the immediate

possession of the premises herein described, and that

the same be forthwith returned to her.

(2) That the defendants, and all persons claiming

by, through or under them, since the execution of said

lease, be restrained and prohibited from in any way dis-

turbing the possession of the plaintiff to said premises.
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(3) That a mandator}- iujunction forthwith issue,

i-estoriug the phiintiff to the possession of said premises,

and that said mandatory injunction, upon the final hear-

ing of this cause may be rendered perpetual.

(4) That the plaintiff recover her costs and disburse-

ments, and for such other and further relief as to this

Honorable Court may seem just and equitable in the

premises.

McGINN & SULLIVAN,

Attorneys for Plaintiff.

United States of America,
^
>ss.

District of Alaska, J

I, Jennie C. McKenzie, being duly sworn say: I am

the plaintiff in the within entitled action; that I have

read the foregoing complaint, know the contents thereof

and the allegations therein are true as I verily believe.

JENNIE 0. McKENZIE.

Subscribed and sworn to before me this 31st day of

May, 1905.

[Seal] E. S. McGINN,

Notary Public for District of Alaska.

Filed in the United States District Court, District of

Alaska, Third Division. June 1, 1905. E. J. Stier,

Clerk.
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And on, to wit, the same day, in said court, among other

things were the following proceedings:

[Title of Court and Cause.]

Order to Show Cause.

Be it remembered that on the 1st day of June, 1905,

tlie plaintiff in the above-entitled action applied for an

order based upon the complaint herein, citing and re-

(luiriug the defendants and each of them to be and ap-

pear in this court on the 2d day of June, 1905, and show

cause, if any, Avhy a mandatory injunction should not be

issued restraining and, prohibiting the defendants and

each of them and all persons claiming by, through and

u.uder them from interfering with or molesting the

plaintiff in the use and enjoyment of the premises in

the complaint described, and why said plaintiff should

not be restored to the full and complete control, use

and benefit of said premises.

And it appearing to the Court from said complaint

duly verified, that this is a proper case for the granting

of an injunction restoring to the plaintiff the possession

of the premises in the complaint described, and restrain-

ing and prohibiting the defendants and each of them

from interfering in any way with the plaintiff's use,

control and enjoyment of said premises, unless cause to

tlie contrary be shown, it is therefore on motion,

Ordered and adjudged, that the defendants and each

of tliom be and appear in this court and cause on the

2d day of June, 1905, at the hour of 10 :00 o'clock A. M.,
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to show cause, if any, why the order prayed for should

not be granted.

And said defendants are hereby notified that if at

said time they fail to appear and show cause why such

ail order should not be made, that this Court will make

an order restoring the plaintiff to the possession of the

property described in the complaint herein, and shall

enjoin the defendants and each of them from molesting

the plaintiff in her use and enjoyment of said premises

in any way.

Done in open court at Fairbanks, Alaska, this 1st day

of June, A. D. 1905.

JAMES WIOKERSHAM,
District Judge.

Entered Journal No. 3, page 415, June 1st, 1905.

I'iled in the United States District Court, District of

Alaska, 3d Division. June 1, 1905. E. J. Stier, Clerk.

And on, to wit, the 2d day of June, 1905, the same being

one of the regular judicial days of said April, 1905,

term of said Court, among other the following pro-

ceedings were had:

[Title of Court and Cause.]

Motion to Dismiss.

Coiiio now the defendants in the above-entitled cause

;»ii<l ill response to the application for a writ of restitu-

tion and order of injunction herein, move the Court to

dismiss said cause upon the grounds:
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1st: That this Court has no jurisdiction of the de-

fondants herein, or either of them.

2d. That this Court has no jurisdiction of the suh-

ject matter herein.

3d: That accordinji; to the allegations contained in

plaintiff's complaint, plaintiff has a plain, speedy and

adequate remedy at law.

4th: That plaintiff's complaint does not state facts

sufficient to constitute a cause of action against defend-

ants, or either of them, in favor of plaintiff.

CLAYPOOL, STEVENS, KELLUM & COWLES,

Attorneys for Defendants.

Filed in United States District Court, District of

Alaska, 3d Division, June 2, 1905. E. J. Stier, Clerk.

[Title of Court and Cause.]

Order Overruling Motion to Dismiss.

And now, to wit, June 2d, 1905, this action coming on

to bv^ heard on the motion of the defendant to dismiss,

the Court after hearing argument of counsel of l>oth

parties, overrules said motion, to which defendant ex-

cepts, and exception allowed.

Entered Journal, No. 3, page 427, June 2d, 1905.
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[Title of Court and Cause.]

Demurrer.

Come now the defendants in the above-entitled action,

and demur to the complaint of plaintiff herein, and for

grounds of demurrer say:

I.

That the Court has no jurisdiction of the person of

the defendants, or of the subject of this action;

II.

That the complaint of plaintiff herein does not state

facts sufficient to constitute a cause of action in favor

of pbuntifT and against the defendants, or either of

them.

CLAYPOOL, STEVENS, KELLUM & COWLES,

Attornevs for Defendants. .

Filed in the United States District Court, District of

Alaskn, 3d Division. June 2, 1905. E. J. Stier, Clerk.

[Title of Court and Cause.]

Order Denying Demurrer.

And now, to wit, June 1st, 1905, this cause coming on

to be heard on the demurrer of the defendant to the

complaint filed herein, the Court after hearing argument

of counsel of lioth i)arties, denies the demurrer, to

which tlie defendant excepts, and exception is allowed.

Entered Journal, No. 3, page 427, June 1st, 1905.
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[Title of Court and Cause.]

Answer.

Come uow the (lefendaiits in the above-entitled cause,

and answering the complaint of plaintiff herein, say:

I.

Defendants admit the allegations contained in para-

graph one of said complaint of plaintiff.

11.

Defendants deny each and every allegation contained

in paragraph two of plaintiff's said complaint.

III.

Defendants admit the allegations contained in para-

graph three of plaintiff's said complaint, excepting that

defendants deny that plaintiff has in all respects com-

plied with said agreement, and with each and all of the

covenants thereof, as alleged in said paragraph.

IV.

Defendants deny the allegations contained in para-

graph four of said complaint, saving and excepting that

they admit that on or about the 29th day of May, 1905,

defendants, without the consent of plaintiff, took pos-

session of said premises, and ever since said time have

been, and now are in possession of the same, to the ex-

clusion of the plaintiff, and admit that the defendants

assert that said lease, in said complaint described, has

been terminated and forfeited by plaintiff, and that

plaintiff shall not be permitted to again enter upon, or

be permitted to continue in the possession of the same.
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V.

Defendants deny each and every allegation contained

in paragraph five of said complaint of the plaintiff.

VI.

Defendants denj' each and every allegation contained

in paragraph six of said complaint of plaintiff.

YII.

Defendants deny that by reason of the acts com-

plained of in said complaint of plaintiff, that plaintiff

has been damaged in the sum of five hundred dollars

(fSOO.OO) or any other sum, as alleged in paragrapli

seven of said complaint, or otherwise.

And for further answer, and as an affirmative defense

to said complaint of said plaintiff, defendants allege:

1. That on the 23d day of September, A. D., 1904,

plaintiff and defendants entered into an agreement in

writing as set forth in paragraph one of plaintiff's com-

plaint herein.

2. That immediately upon the execution of said

agreement plaintiff entered into the possession of the

property described in said lease, and ever since said

date until the 29th day of May, A. D. 1905, occupied said

premises as a lodging-house, and furnished a portion of

the furniture for the rooms of said second story of said

I)remises.

8. That at tlie time of the execution of said lease the

defendants were conducting, and ever since said time

have conducted, are now conducting, and expect to

continue to conduct on the first floor of said Madden

1
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House, and immediately iiuder the premises claimed by

plaintiff in said lease, a retail liquor business.

4. That after the date of the execution of said lease,

and the taking possession of said premises thereunder

by plaintiff, to wit, on or about the 2Gth day of Septem-

ber, A. D. 1904, plaintiff and defendants made and en-

tered into an oral agreement, which oral agreement

substituted in part, and took the idace of said lease

above described, wherein it was mutually agreed be-

tween the said parties thereto that said new agreement

should comprehend and embrace all of the terms indi-

cated in said written lease, concerning plaintiff's occu-

pancy of said premises, as therein stated, and in addi-

tion to the terms therein stated plaintiff' should at all

times until September 23, 1905, use her best efforts to

keep all of said rooms in said premises occupied as a

hotel or lodging-house by persons most likely to pat-

ronize the bar of defendants, innnediately under said

roomitlg-house, and that ])laintitt' further agreed that

she would personally occupy said premises and manage

said rooming-house, and as a consideration for the same

plaintiff' was to receive, and did receive, all liquors sent

to her apartments in said building at half rates, and

further received from defcMidants' bar a commission of

Iwenty-five jum- cent (25%) <>ii J^'l liquors, cordials, and

other drinks, as well as cigars pui-chased by her, or

sent to her apartinenls in said i>reiuises.

5. That all of tlu^ terms of snid agreemeni wcvo car-

ried out upon the part of ])laintiff and defendants until

about the 2Stli day «d' May, A. D. l!H)r>, when plaiiitilT,



18 IliKjh Madden and William Donahue

V.

Defendants deny each and every allegation contained

in paragraph five of said complaint of the plaintiff.

VI.

Defendants deny each and every allegation contained

in paragTaph six of said complaint of plaintiff.

VII.

Defendants deny that by reason of the acts com-

plained of in said complaint of plaintiff, that plaintiff

has been damaged in the sum of five hundred dollars

(1500.00) or any other sum, as alleged in paragraph

seven of said complaint, or otherwise.

And for further answer, and as an affinnative defense

to said complaint of said plaintiff, defendants allege:

1. That on the 23d day of September, A. D., 1004,

plaintiff and defendants entered into an agreement in

writing as set forth in paragraph one of plaintiff's com-

plaint herein.

2. That immediately upon the execution of said

agreement plaintiff entered into the possession of the

property described in said lease, and ever since said

date until the 29th day of May, A. D. 1905, occupied said

premises as a lodging-house, and furnished a portion of

the furniture for the rooms of said second story of said

premises.

3. That at the time of the execution of said lease the

defendants were conducting, and ever since said time

have conducted, are now conducting, and expect to

continue to conduct on the first floor of said Madden
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House, and iinmediateh'^ under the premises claimed bj

plaintiff in said lease, a retail liquor business.

4. That after the date of the execution of said lease,

and the taking possession of said premises thereunder

by plaintiff, to wit, on or about the 26th day of Septem-

ber, A. D. 1904, plaintiff and defendants made and en-

tered into an oral agreement, which oral agreement

substituted in part, and took the place of said lease

above described, wherein it was mutually agreed be-

tween the said parties thereto that said new agreement

should comprehend and embrace all of the terms indi-

cated in said written lease, concerning plaintiff's occu-

pancy of said premises, as therein stated, and in addi-

tion to the terms therein stated plaintiff should at all

times until September 23, 1905, use her best efforts to

keep all of said rooms in said premises occupied as a

hotel or lodging-house by persons most likely to pat-

ronize the bar of defendants, immediately under said

rooming-house, and that plaintiff further agreed that

she would personally occupy said premises and manage

said rooming-house, and as a consideration for the same

plaintiff was to receive, and did receive, all liquors sent

to her apartments in said building at half rates, and

further received from defendants' bar a commission of

twenty-five per cent (25%) on all liquors, cordials, and

other drinks, as well as cigars purchased by her, or

sent to her apartments in said premises.

5. That all of the terms of said agreement were car-

ried out upon the part of plaintiff and defendants until

about the 28th day of May, A. D. 1905, when plaintiff,
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In violation of her agreement and said lease, without

any notice or "warninu: to defendants, moved all of the

furniture of said premises, excepting about four rooms

(hereof, out of said premises so leased and occupied by

lier, and for the purpose of cheating and defrauding

defendants, and hindering their said business, plaintiff

then and there implored, advised and commanded the

occupants of said premises to leave said premises and

go with her to the rooming-house, dance-hall and saloon

of Joe Ward, situate on Fourth and Onshman Streets,

Fairbanks, Alaska.

0. Defendants further allege, that thereafter, and

on the 2^th day of May, 1905, defendant Donohue noti-

fied plaintiff that she had violated her contract with de-

fendants, and the letter and spirit of said contract and

lease, and that the said Donohue, being then the owner

of said lease, declared the same forfeited.

7. Defendants further allege that therafter, and on,

to wit, the 29tli day of May, A. D. 1905. the defendant

Donohue took possession of all of said premises peace-

ably, and while the said plaintiff was out of the posses-

sion of the same, and has ever since held possession

thereof, and is now in possession of the same, and of

all of said premises and occupying the same as a hotel

and lodging-house.

S. That the real estate upon which said ;Madden

Rouse is located is claimed to be owned, and is in part

owned by Fred E. Woitke, and that said building situ-

ate upon said premises is owned by the defendant Dono-

hue, and that the said defendant Donohue now holds
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possession of the real estate iipou wliicli said buildiug

is situate UDder aud by Airtue of a lease from the said

Fred E. Woitke, and pays as ground-rent therefor the

sum of five hundred and fifty dollars (l-SoO.OO) per

month, and that the said defendant Donohue and the

defendant Madden at the time of entering into said

lease with the plaintiff owned said building, and held

the ground upon which said building is located from the

said Fred E. Woitke, as owner, under a written lease.

9. That plaintiff at all times since the execution of

said lease has admitted the title of defendants, and de-

fendants' grantee, the said defendant Donohue, as land-

lord, and has claimed no other source of title, right or

interest therein.

10. Defendants are informed, believe and allege,

that plaintiff owns an interest in the operation and

profits of a competitive business to that of defendants,

to wit, that certain saloon, dance-hall, aud lodging-

house known as Joe Ward's, situate on Fourth Avenue

and Cushman Street, in the Town of Fairbanks, Alaska,

and has unlawfully, fraudulently, aud with intent to

financially ruiu the defendants herein, entered into a

conspiracy with the said Joe Ward and his associates,

for the purpose of disposing of defendants' competitive

business, and intended to, if allowed so to do, pay to

defendants the rent called for in said lease, and keep

during the term of said lease, said second story of said

building closed, thereby cutting off the patronage due

to defendants from said defendants' bar-room, thereby

causing defendants to close their said saloon, and in
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.

that eveut to cause the said defendant Donohue to lose

tlie buildiuo- situate on said premises for the nonpay-

ment of said ground-rent to the said Fred E. Woitke, all

against the rights of defendants herein.

11. Defendants allege that the defendant Donohue

is wholly solvent, and is worth over and above his just

debts, in property in Alaska not exempt from execution,

in excess of the sum of ten thousand dollars, and is,

therefore, able to respond in damages to plaintiff for

any damages which she may sustain by reason of the

acts complained of in her said complaint herein.

12. Defendants further allege, that plaintiff has a

plain, speedy and adequate remedy at law.

13. That for a valuable consideration the defendant

Madden did, on or about the 28th day of February, A.

D. 1905, assign his interest in said lease and contract

existing between plaintiifs, as lessee, and the said

Madden and Donohue, as lessors, to the defendant

Donohue.

14. That by reason of the wrongful and unlawful

acts of plaintiff, as aforesaid, and the interruption and

interference with the defendants' said business, the de-

fendant Donohue has been damaged by plaintiff in the

sum of one thousand dollars (|1,000.00).

Wherefore defendants demand judgment against the

plaintiff for one thousand dollars (.|1,000.00) damages

and for costs of suit.

CLAYPOOL, STEVENS, KELLUM & COWLES,

Attorneys for Defendants.
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United States of America, >>

Territory of Alaska, I ss.

Third Division.
J

William DonoLue, being- tirst duly sworn, upon his

oath deposes and says:

That he is one of the defendants in the above-entitled

(.ause; that he has read the foregoing answer, knows the

contents thereof, and that the same is true as he verily

believes.

WILLIAM DOXOHUE.

Subscribed and sworn to before me this 1st day of

June, A. D. 1905.

[Seal] MORTON E. STEVENS,

Notary Public in and for Alaska, Residing at Fair-

banks.

Filed in the United States District Court, District of

Alaska, 3d Division. June 2, 1905. E. J. Stier, Clerk.

[Title of Court and Cause.]

Affidavit of William Donohue.

United States of America, ^

Territorv of Alaska.
(^ ss.

William Donohue, being first duly sworn, upon his

oath deposes and says:

1st: That he is one of the defendants in the above-

entitled action.
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2d: That the plaintiff herein did not pay her rent of

f200.00 for the premises claimed bv her in the complaint

herein on the 23d day of May, 1905, but paid the same

on the 26th day of May, 1905, and obtained a receipt

from affiant dated the 23d day of May, 1905, paying to

the 23d day of June, 1905, and at said time plaintiff said

nothing to affiant to indicate in any way that she in-

tended to move from the Madden Honse or to move any

of her furniture, and gave no warning whatsoever that

she intended to close said rooming-house.

3d: That afterwards, to wit, in the afternoon of the

28th day of May, 1905, plaintiff began to make prepara-

tions for packing and moving her furniture, and moved

the larger portion of said furniture on said day, and left

in said building only the furniture in four rooms, which

rooms were occupied by tenants who had paid their rent

in advance, as affiant is informed and believes, and

would not move.

4th: That affiant, upon discovering the plaintiff's mov-

ing from said building and taking her furniture from

said premises and learning of her requesting and de-

manding of the tenants of said building to move with

her to the saloon, dance-hall and rooming-house of Joe

Ward on the corner of Fourth Avenue and Cushman

Street, in Fairbanks, Alaska, affiant enquii'ed of plain-

tiff what she was doing and why she was moving from

said premises, and what she intended to do with the

house, and plaintiff evaded the answer, but finally

stated that she had possession of the house and it was

her business as to what she would do with the same, as
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she bad her rent paid. 8he was apparently guarded in

her statements and refused to talk or to give defendant

auj satisfaction as to her intention concerning said

premises.

5th: Affiant then stated to plaintiff that she could

not close up this house (meaning the Madden House)

and notified plaintiff that he would take possession of

the house and run it as soon as plaintiff left the

I)remises

,

>

6th: Attiant further states that before proceeding

further in the premises he consulted his lawyers, and

told them all of the facts as near as affiant knew at that

time, and upon the advice of affiant's lawyers, affiant

caused notice to be served upon plaintiff calling plain-

fiff's attention to her violation of the contracts and

lease existing, and declared said lease and contracts

forfeited. And afterwards, on the same day, to wit,

the 2{>th day of May affiant, acting on the advice of

counsel, finding said premises unoccupied, peaceably

and without force entered into said premises, took pos-

session of the same, secured furniture for the most of

the rooms of the said Madden House, at a large expense

to the defendants herein, and secured occupants for the

rooms of said property, and has ever since maintained,

and still maintains peaceable possession of said prem-

ises; and that affiant, as one of the defendants herein,

is enjoying the benefits of having the upper story of

said Madden House filled with tenants, and is enjoying

the patronage of such tenants to the Madden House

Bar.
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Tth: That affiaut on said 21)th day of May, after tak-

iug possession of said premises, notified plaintiff that

he held the small remnant of furniture which she left

in said premises subject to her orders; and immediately

on said day plaintiff sent for the remnant of said furni-

ture and took it from the premises in dispute. And

affiant is informed and vei'ily believes that she took it

to the rooming-house of the said Joe Ward.

8th: Affiant further states that plaintiff has no prop-

erty of any nature whatsoever in said Madden House;

that she voluntarily left said premises and abandoned

the same so far as making any use of said premises, and

that she fully intended to close said premises to gi'atify

her personal spite against defendants herein, and for

the further purpose of carrying out, as affiant is in-

formed and believes, a conspiracy entered into between

plaintiff and the said Joe Ward, and his associates, to

enhance the patronage of the said Joe Ward's place

and to deprive defendants of the fruits of a business

which defendants have, for the past year, been build-

ing, and thereby destroy a competition which then and

Avhich now exists;

9th: Affiant further states that he has at all times

acted in the best of faith towards plaintiff; that he has

been careful to act under the advice of his attorneys in

the premises, and that the possession of said premises

was obtained as aforesaid peaceably, and after the said

plaintiff had left said premises; and at no time did

affiant or his codefendant break the peace or use force

in the premises. WILLIAM DONOHUE.
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Subscribed aud sworu to before me this 2d day of

June, A. D. 1905.

[Seal] MORTON E. STEVENS,
Notary Public for Alaska.

Filed in the United States District Court, Distnct of

Alaska, 3d Division. June 2, 1905. E. J. Stier, Clerk.

[Title of Court and Cause.]

Affidavit of Hugh Madden.

United States of America,
^

Territory of Alaska, }> ss.

Third Division,

Hugh Madden, being first duly sworu, upon his oatli

deposes and says:

That he is one of the defendants in the above-entitled

action; that he has read the answer of defendants

Ijcrein, knows the contents, and that the same is true

as he verily believes.

That affiant is interested in the bar of the Madden

House, immediately below the second story claimed by

plaintifli herein; that each of said room are connected

Avith the bar-room below by electric bells, from which

defendants have heretofore derived, and still derive, a

large and lucrative patronage from the occupants of

the hotel, or rooming-house above said bar-room, and

that the defendants would be wholly unable to pay the

rent for said premises if the upper story of said building

be closed.
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That at the time of the j)aymeut of reut, to wit, ou

or about tlie 23d day of 'Slay, A. I). 1005, upon tlic part

of plaintiff, paving to the 23d day of June, A. 1). lOOo,

])laintiff gave no warning or indication whatsover that

!^•he intended to vacate said premises, and that on or

about the 28th or 2Uth day of May, A. D. 1905, without

warniiiji-, as aforesaid, plaiiitiri began to move her fur-

niture from the roouis of said hotel, and move<l tliem to

tlie saloon and rooming house known as Joe Ward's,

in Fairbanks, Alaska, and affiant then and there ])ro-

tested. Plaintiff thereafter stated to affiant that she

A\ ould put *'you," meaning the defendants, "on the bum,"

meaning, as affiant verily believes, that she intended to

tinancially ruin defendants, and do away witli the com-

petition to Joe Ward's saloon, in which business affiant

is informed and believes, that plaintiff is interested.

Affiant further avers, upon information and belief,

that defendnnts Avill be able to prove nn unlawful con-

spiracy between plaintiff and the said Joe Ward and

Jiis associates, and that defendants will be able to prove

by competent witnesses that the said Joe Ward stated,

].rior to the 29th day of 3lay, A. D. 1905, -that he had

interested Mrs. McKenzie, meaning plaintiff, in his en-

terprise; that tlie said ?drs. ^IcKenzie was going to leave

ihe .Madden House and come to his place, bringing with

iier all tlie furniture of the Madden House, and the

present tenants therein, and that the said Mrs. McKen-

zie had a lease from Madden and Douohue, and that

they, meaning ^Irs. McKenzie and the said Joe Ward,

intended to pay the rent under said lease until the end
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of the lease in fc?epteinber, wliicli he could well afford to

do, ill order to dispense v\'itli the eoiiipetition of the

Madden House 8ah)ou and Hotel."

Affiant further states tliat tlie defendants are unable

to get sucli voluntary proof at this time, but that he

l)elieves he can prove tlie same bv proces;^. of subpoena

;it the final trial of tliis cause.

Affiant further states that the defendants have been

put to o-reat expense, to wit, about tlie sum of .|2,500.00,

1o secure furniture for about V.) rooms of said hotel,

and have about filled said hotel or rooming-house with

tenants, and if the Court would dispossess defendants

at this time the same would v^ork great and irreparable

injury to defendants', and that plaintili is v^-'iiolly iusol-

N'ent and unable to respond in damages in the premises.

HUGH :\rADDEX.

Subscribed and sworn to before me tliis 2 1st day of

June, A. D. 1905.

[Seal] 3I0RT0X E. STEVENS,

Notary Public in and f<u- Alaska, Tiesiding at Fairbanks.

Filed in tlie Fniied Stnti-s Dih'lrict Court, District of

Alaska, 3d Division. .Turie 2, 1005. E. J. Stier, Clerk.
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[Title of Court and Cause.]

Affidavit of Jack Reagan.

United States of America,
^
Us.

Territory of Alaska.
J

Jack Reagan, being duly sworn, upon his oath says:

That he is acquainted with the plaintiff and the de-

fendants in the above-entitled cause; that on the 2Tth

«lay of ^lay, 1905, he Avas in the employ of William Don-

ohue in the Madden House in Fairbanks, Alaska, and

had been in such employ for about eight months last

past, and that he is still in such employ in the capacity

of floor manager on the first floor of said ^iadden House.

Affiant further states that he was at such time, and

had been for some time last ])ast, on very good terms

Willi the plaintiff, and that the night (.f May 27, 1905,

plaintiff called affiant into her apartments on the sec-

ond story of the Madden House and inquired of affiant

how much wages he was receiving downstairs, and

affiant informed her that he was then receiving flO.OO

jier day, but that he expected to receive more wages as

soon as business would pick np this spring and the com-

ing summei-. Plaintiff ansAvered affiant saying that

"Business will never pick up with this house [meaning

the Madden House]. I have a lease ou the place until

next September, and 1 am going to move with my fur-

niture to Joe Ward's dance-hall and lodging-house, and

will keep these rooms bare, and see that no women

occupy them. 1 want to get all of the girls I can to go
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with me over there, and T will *iive them free room rent

.111(1 will not ohnrp;e them anything for rooms, and if

you will come over with ns we will give you |15.00 a

day, with a guarantee for all summer, and you are to

bring all the women you can with you, and I know you

can bring several by talking to them." Plaintiff also

stated to aftiant that ''We have the whole thing over

there [referring to Joe \Vard's dance-hall]. My friend

George [meaning George Krau] and I own everything

down there, and even if we do not make much at the

start we can run just the same, while the others cannot.

We will put this house out of business, as I control the

upstairs." And affiant replied that "It is a cinch that

they cannot run the downstairs of this house [meaning

the Gladden House] without the upstairs"; and plain-

tiff answered ''Yes, that is right, and I intend to hold

tlie upstairs." Affiant then replied to plaintiff in sub-

stance that Madden and Donohue had treated affiant in

all respects satisfactorily, and gave him w^ork during

the winter when they could have employed other per-

sons probably more advantngeously than affiant, and

that affiant did not care to cliange at this time, even

on plaintiff's promise of better wages. Plaintiff then

answered affi.ant that '"VN ell, T tln'nk you are making a

mistake, because you v/ill s;-e in a couple of weeks that

the other house will be doing all the business, and this

house [meaning the ^fadden TTouse] will be doing noth-

ing."

JACK REAGAN.
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Siibscribod and sworn to before me this 2d day of

June, A. D. IfVOo.

[Seal] J. C. KELLUM,

Notary Public for Alaska.

Service admitted this 2d day of June, A. 1). 1905.

Mo(iINN & SULLIVAN,

Attorneys for Plaintiff.

Filed in United States District Court, District of

Alaska, ad Division. June 3, 1005. E. J. Stier, Clerk.

[Title of Court and Cause.]

Order Settling Bill of Exceptions.

Now on this 8th day of July, 1005, came the defend-

ants Hugh Madden and \Villi:i!:i Donohue, by their at-

torneys, Messrs. Claypool, Stevens, Kellum «S: Cowles,

and the plaintiff Jennie C. McKenzie, also came by her

attorneys, Messrs. Mc<nnu t^c Sullivan, and the said de-

fendants present their statement of facts and bill of

cxce})tions for settlement herein on their appeal to the

United States Circuit Court of Appeals for the Ninth

Circuit, which bill of exce]»tions consists of the fore-

going; typewritten pages of tiie testimony, consisting of

affidavits filed in said cause and attached hereto; and

there being no objections thereto upon the part of plain-

tiff, and no amendments projxjscd tliereto; and the said

proceedings and evidence as aforesaid being and con-

stituting all of the evidenf-e and proceedings in said

cause, not of reeord; and inasmuch as the same does not
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appear of record in said action and is correct in all re-

spects and is hereby approved, allowed and settled, the

same and the whole thereof is hereby made a part of

the record herein.

Done in the same term of court as the trial thereof,

and within the time allowed by order of said court, and

by the same Judge who presided at the proceedings in

said cause, this 8th day of July, A. D. 1905.

JAMES WICKERSHAM,
Judge.

[Title of Court and Cause.]

Motion for Judgment.

Comes now the above-named plaintiff and moves the

Court for judgment on the pleadings in the above-en-

titled cause, for the reasons:

I.

That the answer filed by the defendants herein does

not constitute a defense to the cause of action set forth

in the complaint.

s II.

That the cause of action set forth in plaintiff's com-

plaint is admitted by the answer of the defendants.

McGINN & SULLIVAN,

Attorneys for Plaintiff.

Service of a true copy of the within motion is hereby

accepted this 5th day of June, 1905.

OLAYPOOL, STEVENS, KELLUM Si COWLES,

Attorneys for the Defendants.
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Filed in the United States District Court, District of

Alaska, Third Division. June 5, 1905. E. J. Stier,

Clerk.

[Title of Court and Cause.]

Judgment.

Be it remembered that on this 6th day of June, 1905,

came on regularly for hearing the motion of the plain-

tiff for judgment on the pleadings in the above-entitled

cause, McGinn & Sullivan, appearing as attorneys for

the plaintiff and Claypool, Stevens, Kellum & Cowles,

appearing as attorneys for the defendants.

And it appearing to the Court from the pleadings in

the above-entitled cause, that on the 23d day of Sep-

1 ember, 1904, the defendants leased to the plaintiff the

premises described in the complaint and hereinafter

described, which said lease is in words and figures as is

set forth in paragraph I of plaintiff's complaint; and,

that immediately upon the execution of said lease and

pursuant thereto, the plaintiff entered into tlie posses-

sion of said premises hereinafter described, and con-

tinued in the use, occupation and possession thereof un-

til the 29th day of May, 1905, when the defendants

wrongfully and unlawfully and against the consent of

the plaintiff took possession of said premises, and ever

since said time have been and now are in the possession

(tf the same, to the exclusion of the plaintiff, and that

the defendants assert that the plaintiff shall not be

permitted to again enter upon, or be permitted to con-

tinue in the possession of the same.
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And it further appearing to the Court from the plead-

ing that said entry of the defendants is witliout right,

and that the defendants now wrongfully and unlaw-

fully withhold the possession of said premises from the

plaintiffs;

Now, therefore, the Court, after hearing the argu-

ments of counsel of the respective parties, and being

fully advised in the premises, orders and adjudges:

I.

That the plaintiff is the legal owner of a legal estate

for years in and to the property described in the com-

plaint herein, described as follows:

All of the second story of the building known as the

Madden Hotel, consisting of 19 rooms, situated on the

easterly one-half {\) of lot 14, in block one, east, facing

iind abutting Front Street; and extending in a south-

erly direction towards Second Avenue, a distance of 110

feet, and no more. Situated in the town of Fairbanks,

Alaska, which estate for years is to expire upon the

23d day of September, 1905, unless the plaintiff herein

shall elect to continue the same in force for a period

to expire on the 23d day of September, 1906.

II.

That the plaintiff is entitled to the present and imme-

diate right to the possession of said premises, and that

the defendants wrongfully withhold the same from her.

III.

That the plaintiff is entitled to recover her costs and

disbursements herein, and that execution and a writ of
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restitution may issue to enforce the provisions of this

jiidgTnent. f

Dated at Fairbanks, Alaska, this 8th day of June,

A. I>i 1905.

JAMES WICKERSHAM,
District Judge.

Entered Journal No. 3, page 438, June 8, 1905.

Filed in the United States District Court, District of

Alaska, Third Division. June 5, 1905. E. J. Stier,

Clerk.

[Title of Court and Cause.]

Assignment of Errors.

Come now the defendants, Hugh Madden and William

Donohue, and file the following assignment of errors,

upon which they rely:

I.

That the Court erred in denying defendants' motion

to dismiss the above-enttiled cause.

II.

That the Court erred in overruling defendants' demur-

rer to plaintiff's complaint in said cause.

III.

That the Court erred in granting plaintiff's motion

for judgment on the pleadings in said action.

IV.

That the Court erred in rendering and entering judg-
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meut agaiust defeudaiits in favor of plain ti'ff in said ac-

tion.

Wherefore, defendants Hugh Madden and William

Donohue pray that the judgment or decree of said Court

be reversed and set aside, or modified, and for such other

relief as they are entitled to receive.
'

OLAYPOOL, STEVENS, KELLUM & COWLES,

Attorneys for Defendants.

Service of within admitted this 8th day of June, A. D.

1905.

McGINN & SULLIVAN,
' Attorneys for Plaintiff.

Filed in the United States District Court, District of

Alaska, Third Division. June 8, 1905. E. J. Btier,

Clerk.

[Title of Court and Cause.]

' Motion for Appeal.

Now on this 8th day of June, 1005, come the defend-

ants, Hugh Madden and William Donohue, by then-

counsel, Messrs. Claypool, Stevens, Kellum & Cowries,

and represent unto this Honorable Court that they feel

themselves aggTieved by the rulings, decis^ious and judg-

ment rendered in thi« cause, and that said judgment is

one from which an appeal lies to the United States Cir-

cuit Court of Appeals, for the Ninth Circuit, and that

th€y desire to appeal from this court in said cause to

said Appellate Coui't.
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Wherefore, defendants pray for an order of court al-

lowing an appeal herein to said United States Circuit

Court of Appeals for the Ninth Circuit; that the Court

fix the amount of bond, and that the same be, when

given and approved, a supersedeas as well as a bond

for costs and damages on appeal.

OLAYPOOL, vSTEYENS, KELLUM & COWLES,

Attorneys for Defendants.

Service of above admittled this 8th day of June, A. D.

1905.

McGINN & SULLIVAN,

Attorneys for Plaintiff.

Filed in the United States District Court, DistricI of

Alaska, Third Division. June 8, 1905. E. J. Stier,

Clerk.

[Title of Court and Cause.] '

Order Allowing Appeal.

Now on this 8th day of June, 1905, the same being

one of the regular judicial days of the si>ecial term of

this court, held at Fairbanks, Territory of Alaska Third

eJudicial Division, this cause coming on to be heard upon

the petition of defendants, Hugh Madden and William

Donohue, for an appeal, and the said defendants appear-

ing by their counsel, Messrs. Claypool, Stevens, Kellum

& Cowles, and the plaintiff appearing by her counsel,

Messrs. McGinn & Sullivan, and the Court being advised

in the premises:
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It is ordered tliat the a])i)enl of the defendants, Hugh

Maddeu and William Donoline, in said cause, to the

United States Circuit Court of Appeals, for the Ninth

Circuit, be, and the same is hereby, alloAved; and that

a certified transcript of the record, evidence and exhib-

its, and all proceedings herein be transmitted to said

United States Circuit Court of Appeals for the Ninth

Circuit.

It is further ordered that the return day of said ap-

})eal and citation be fixed at thirty days from the date

hereof, and that said defendants, Hugli Madden and

William Donohue, shall have thirty days from this date

within which to prepare and file their statements of

facts and bill of exceptions herein.

It is further ordered that the bond on appeal of the

said Hugh Madden and William Donohue be, and the

same is hereby fixed at the sum of five thousand dollars

(15,000.00) the same when given and approved to act as

a supersedeas bond as well as a bond for costs and dam-

ages on appeal; and that all proceedings in said cause

on execution or otherwise are hereby stayed.

JAMES WICKERSHAM,
Judge.

Entered Journal No. 3, page 439, June 8, 1905.

Filed in United States District Court, District of

Alaska, Third Division. June 8, 1905. E. J. Stier,

Clerk.
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[Title of Court and Cause.]

Bond on Appeal.

Know all men by these presents, that we, Hugh Mad-

den and William Donohue, of the town of Fairbanks,

Territory of Alaska, as principals, and Daniel A. Mc-

Cartj and David Fairburn, of the same place, as sure-

ties, are held and firmly bound unto Jennie C. McKenzie,

in the full and just sum of five thousand dollars

f 15,000.00), to be paid to the said Jennie C. McKenzie,

her attorneys, executors, administrators or assigns, to

which payment well and truly to be made we bind our-

selves, our heirs, executors and administrators, jointly

and severally, firmly by these presents.

Sealed with our seals and dated this 8th day of June,

A. D. 1905.

Whereas, lately, at a term of the District Court for

the Territorj^ of Alaska, Third Division, in a suit pend-

ing in said court between said Jennie C McKenzie, as

plaintiff, and the said Hugh Madden and William Don-

ohue, as defendants, wherein the said plaintiff sued for

the possession of the second story of that certain build-

ing known as the Madden House, situate on the easterly

one-half of lot four, in block one, east, between First

and Second Avenues, in the town of Fairbanks, Terri-

tory of Alaska, Third Division, and for damages against

defendants for the wrongful detention of said prem-

ises; a judgment was rendered against said defendants

on the pleadings in said action. And the said Hugh

Madden and William Donahue are about to obtain from
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said court au order allowing- an appeal to the United

States Circuit Court of Appeals, for the Ninth Circuit,

to reverse the said decree and final judgment in the

aforesaid suit, and a citation directed to said Jennie

C. McKenzie, plaintiff above named, is about to be is-

sued, citing- and admonishing- her, the said plaintiff, to

be and appear at the United States Circuit Court of

Appeals, for the Ninth Circuit, to be holden at San Fran-

cisco, State of California. '

Now the condition of this obligation is such that if

the said Hugh Madden and William Donahue shall

prosecute their said appeal to effect, and shall answer

all damages and costs that may be awarded against

them, or either of them, if they fail to make their plea

good, and shall fully pay the judgment in said cause

rendered or to be rendered, and pay all just damages

for delay, and costs and interest on appeal, and pay

all damages for the use and detention of the property

in controversy in said cause, as well as all costs of suit

and appeal, and shall in all respects abide and perform

the orders and judgments of the Appellate Court upon

their said appeal, then the above obligation is to be

void; otherwise to remain in full force and virtue.

HUGH MADDEN. [Seal]

WILLIAM DONOHUE. [Seal]

DANIEL A. Mccarty. [Seal]

DAVID FAIRBURN. [Seal]
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United States of America,
^

f ss.

Territory of Alaska. J

Daniel A. McOartj and David Fairburu, the persons

named in and who subscribed the above and foregoing

undertaking as sureties thereto, being first severally

and duly sworn, each for liimself says:

That he is a resident within the territory of Alaska;

that he is not a counselor, attorney at law, marshal,

clerk of any court, or other officer of imy court; that he

is worth the sum si)ecified in the foregoing undertaking,

to wit, the sum of five thousand dollars (|5,0(M).0O), ex-

clusive of property exempt from execution and over and

above all just debts and liabilities.

DANIEL A. McC'AKTY.

DAVID FAIRBURN.

Subscribed and sworn to before me this 8th day of

June, A. D. 1905.

[Seal] MORTON E. STEVENS,

Notary Publi<- for Alaska.

Sufficiency of sureties on the within bond approved

this 8th day of June, A. 1). 1905.

JAMES WICKERSHAM,
Judge of said Court.

Filed in the United States District Court, District of

Alaska, Third Division. June S, 1905. E. J. Stier,

Clerk.
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[Title of Court aud Cause.]

Citation.

The President of the United States, to Jennie C. Mc-

Kenzie, Above-named Plaintiff, Greeting:

You are hereby cited and admonished to be and ap-

pear at the United States Circuit Court of Appeals, for

the Ninth Circuit, to be holden at the city of San Fran-

cisco, State of California, within thirty days from the

date of this writ, pursuant to an order allowing appeal,

made and entered in the above-entitled cause, in which

Jennie C. McKenzie is plaintitt' and respondent, and the

said Hugh Madden and William Donohue are defend-

ants in said action and appellants in said appeal, to

show cause, if any there be, why the decree and judg-

ment rendered in said cause in the District Court for

the Territory of Alaska, Third Division, against the de-

fendants herein, should not be set aside, corrected and

reversed, and why speedy justice should not be done to

the said Hugh Madden and William Donohue in that

behalf.

Witness the Honorable MELVILLE W. FULLER,

Cliief Justice of the Supreme Court of the United States

of America, this 8th day of June, A. D. 1904, and of the

Independence of the United States the one hundred and

twenty-ninth.

JAMES WICKEBSHAM,
Judge of the District Court for the Territory of Alaska,

Third Division.

Attest: EDWARD J. STIER,
"

. . Clerk.
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Due service of the within citation and receipt of a

copy tliereof admitted this day of June, A. D. 1905.

McGinn & sullivan,

Attorneys tor Plaintiff.

[Endorsed] : 315. In the District Court. McKenzie

vs. Madden. Citation. Filed in the United States Dis-

trict Court, District of Alaska, 3d Division. Jun. 8,

1905. E. J. Stier, Clerk.

Acknowledgment of Service.

Service of the foregoing transcript of .record by re-

ceipt of a copy thereof admitted this 8th day of July,

1905.

McGinn & sullivan,

Attorneys for Plaintiff.

[Title of Court and Cause.]

Clerk's Certificate to Transcript.

I, Edward J. Stier, clerk of the District Court for the

Territory of Alaska, Third Division, hereby certify the

foregoing 47 typewritten pages, numbered from 1 to IT

inclusive, to be a full, true and correct copy of the

record, bill of exceptions, assignment of errors and all

proceedings in the above-entitled cause, as the same re-

mains of record and on file in the office of the clerk of

said court; and that the same is in full compliance with

the order of said court allowing an appeal of said cause.

That jMbgefi 45 and 46 constitute the original citation

and.'pBoof of service.
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I fiinher certify that the costs of the foregoing record

(lu appeal are eleven and 95/100 dollars, and that said

amount was paid by the defendants above named.

In testimony whereof I have hereunto set my hand

and affixed the seal of said Court at Fairbanks, Alaska,

this 10th day of July, A. D. 1905.

LSeal] EDWARD J. STIER,

Clerk.

[Endorsed] : Xo. 1227. United States Circuit Court

of Appeals for the Xiuth Circuit. Hugh Madden and

William Donohue, Appellants, vs. Jennie C. MeKenzie,

Appellee. Transcript of Record. Upon Appeal from

the Fnited States District Court for the District of

Alaska, Third Division.

Filed August 7, 1905.

F. D. MOXCKTOX.

Clerk.




